SUPREME COURT OF PENNSYLVANIA
ORPHANS’ COURT PROCEDURAL RULES COMMITTEE

NOTICE OF PROPOSED RULEMAKING

Proposed Adoption of Pa. O.C. Rule 1.99, and Proposed Amendment of Pa. O.C.
Rules 2.1, 2.4, 2.7-2.8, 2.10, 3.3-3.6, 3.9-3.11, and 3.14

The Orphans’ Court Procedural Rules Committee is planning to propose to the
Supreme Court of Pennsylvania the adoption of Pa. O.C. Rule 1.99, governing the
certification and filing of confidential information and documents, and amendment of Pa.
O.C. Rules 2.1, 2.4, 2.7-2.8, 2.10, 3.3-3.6, 3.9-3.11, and 3.14, to add a cross-reference
to the new rule, for the reasons set forth in the accompanying explanatory report.
Pursuant to Pa.R.J.A. No. 103(a)(1), the proposal is being published in the
Pennsylvania Bulletin for comments, suggestions, or objections prior to submission to
the Supreme Court.

Any reports, notes, or comments in the proposal have been inserted by the
Committee for the convenience of those using the rules. They neither will constitute a
part of the rules nor be officially adopted by the Supreme Court. Additions to the text of
the proposal are bolded and underlined; deletions to the text are bolded and bracketed.

The Committee invites all interested persons to submit comments, suggestions,
or objections in writing to:

Orphans’ Court Procedural Rules Committee
Supreme Court of Pennsylvania
Pennsylvania Judicial Center
PO Box 62635
Harrisburg, PA 17106-2635
FAX: 717-231-9526
orphanscourtproceduralrules@pacourts.us

All communications in reference to the proposal should be received by
September 12, 2017. E-mail is the preferred method for submitting comments,
suggestions, or objections; any e-mailed submission need not be reproduced and
resubmitted via mail. The Committee will acknowledge receipt of all submissions.

By the Orphans’ Court Procedural Rules Committee,

John F. Meck, Esq
Chair



REPORT

Proposed Adoption of Pa. O.C. Rule 1.99, and Proposed Amendment of Pa. O.C.
Rules 2.1, 2.4, 2.7-2.8, 2.10, 3.3-3.6, 3.9-3.11, and 3.14

CERTIFICATION AND FILING OF
CONFIDENTIAL INFORMATION AND DOCUMENTS

The Orphans’ Court Procedural Rules Committee (“Committee”) is planning to
propose to the Supreme Court of Pennsylvania the adoption of Pa. O.C. Rule 1.99,
governing the certification and filing of confidential information and documents, as well
as amendment of Pa. O.C. Rules 2.1, 2.4, 2.7-2.8, 2.10, 3.3-3.6, 3.9-3.11, and 3.14, to
add a cross-reference to Rule 1.99.

On January 6, 2017, the Supreme Court of Pennsylvania adopted the Public
Access Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts (“Policy”), which will become effective January 6, 2018. In
anticipation of the implementation of the Policy, the Orphans’ Court Procedural Rules
Committee is proposing new Rule 1.99, which provides that absent any applicable
authority that constrains public access, all filings must comply with the Policy. Of
particular importance are the requirements of Sections 7.0 and 8.0 governing
confidential information and confidential documents. In addition, the rule provides that
all practitioners and unrepresented parties must certify that a filing is compliant with the
Policy.

The Committee is also proposing amendments of Rules 2.1, 2.4, 2.7-2.8, 2.10,
3.3-3.6, 3.9-3.11, and 3.14 to add a cross-reference to new Rule 1.99. The cross-
reference to Rule 1.99 is being added to these rules to advise practitioners and
unrepresented parties that filings made pursuant to these rules are subject to the Policy.

Certain Orphans’ Court procedural rules are not subject to the Policy. Rules
pertaining to filings made to and hearings before the Register of Wills were not affected
because the Register of Wills does not meet the Policy definition of a “court” or
‘custodian.” Rules pertaining to guardianships were not amended because Section
9.0(B) of the Policy concerning incapacity proceedings states that such records are not
publicly accessible, except for the docket and any final decree adjudicating a person as
incapacitated. Rules pertaining to adoption proceedings were not amended because
Pa. O.C. Rule 15.7 already provides for the confidential filing of such proceedings.
Rules pertaining to proceedings pursuant to Section 3206 of the Abortion Control Act
were not amended because Pa. O.C. Rule 16.2(b) already operates to seal records in
proceedings under the Abortion Control Act.



[This is an entirely new rule.]

Rule 1.99. Confidential Information and Confidential Documents. Certification

Unless public access is otherwise constrained by applicable authority, any
attorney, or any party if unrepresented, who files a document pursuant to these rules
with the clerk shall comply with the requirements of Sections 7.0 and 8.0 of the Public
Access Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts (Policy) including a certification of compliance with the Policy
and, as necessary, a Confidential Information Form, unless otherwise specified by rule
of court, or a Confidential Document Form, in accordance with the Policy.

Note: Applicable authority includes, but is not limited to, statute, procedural rule,
or court order. The Public Access Policy of the Unified Judicial System of
Pennsylvania: Case Records of the Appellate and Trial Courts (Policy) can be
found on the website of the Supreme Court of Pennsylvania at
Sections 7.0(D) and 8.0(D) of the Policy provide that the certification shall be in
substantially the following form:

| certify that this filing complies with the provisions of the Public
Access Policy of the Unified Judicial System of Pennsylvania:
Case Records of the Appellate and Trial Courts that require filing
confidential information and documents differently than non-
confidential information and documents.

The Confidential Information Form and the Confidential Document Form
can be found at . In lieu of the Confidential Information Form,
Section 7.0(C) of the Policy provides for a court to adopt a rule or order pursuant
to Pa.R.J.A. No. 103(c) permitting the filing of a document in two versions, a
“‘Redacted Version” and an “Unredacted Version.”

Rule 2.1. Form of Account

Note: Rule 2.1 is substantively similar to former Rule 6.1 and Rule 12.15,
except that certain subparagraphs have been reordered and Rule 12.15
and its Official Note have become subparagraph (d).

The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.

Explanatory Comment: Piggy-backed Accounts and limited Accounts are permitted
pursuant to 20 Pa.C.S. §§ 762, 3501.2, and 7799.1.



Rule 2.4. Petition for Adjudication/Statement of Proposed Distribution; Virtual
Representation

Note: Although substantially modified, Rule 2.4 is derived from former Rule 6.9.
One modification is to require averments for virtual representation under 20
Pa.C.S. § 751(6) generally and representation in“trust matters” pursuant to 20
Pa.C.S. § 7721 et seq. Another substantial modification is the addition of
subparagraph (e) that requires counsel to sign the petition for
adjudication/statement of distribution attesting that the submitted petition for
adjudication/statement of distribution accurately replicates the Model Form and
subjects counsel to rules and sanctions as provided in Pa.R.C.P. Nos. 1023.1
through 1023.4. (See Rule 3.12.)

The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.

Explanatory Comment: The Supreme Court has adopted form petitions for
adjudication/statements of proposed distribution of a decedent’s estate, trust,
guardian of an incapacitated person’s estate, guardian of a minor’s estate, and
the estate of a principal stated by an agent under a power of attorney. These
form petitions for adjudication/statements of proposed distribution are the
exclusive forms for adjudicating an Account, and consequently, the local court
and clerk must accept these statewide forms and may not accept or allow any
other forms previously permitted under local rules. The exclusive statewide form
petitions for adjudication/statements of proposed distribution appear in the
Appendix and are available electronically at www.pacourts.us/forms under the
For-the-Public category.

Cover sheets or checklists may be required by local rule as permitted by
Rule 1.8(c).

Rule 2.7. Objections to Accounts or Petitions for Adjudication/Statements of
Proposed Distribution

Note: Although substantially modified, Rule 2.7 is derived from former Rule 6.10.

The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.




Explanatory Comment: If the notice received by the objector has a service list
appended to it setting forth the name and address of each interested party who
received the notice under Rule 2.5, the objector must mail his or her objections to
every name and address appearing on the service list.

Rule 2.8. Pleadings Allowed After Objections are Filed

Note: Rule 2.8 has no counterpart in former Orphans’ Court Rules.

The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.

Explanatory Comment: Preliminary objections to objections are limited in the
grounds that may be raised. Insufficient specificity, failure to conform to law, and
the inclusion of scandalous or impertinent matter, inter alia, are not properly
raised as preliminary objections to objections. (¢f. Rule 3.9 and Pa.R.C.P. No.
1028).

Rule 2.10. Foreign Heirs and Unknown Distributees

Note: With only minor modifications, Rule 2.10 is substantively similar to former
Rules 13.2 and 13.3. Former Rule 13.1 has been deleted.

The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.

Explanatory Comment: The filing of an Account provides the procedure for raising
questions related to the administration or distribution of an estate or trust,
including a guardianship or minor’s estate as well as a decedent’s estate.
Application to the Orphans’ Court Division may also be commenced by a petition
that is verified or attested by an affidavit. See 20 Pa.C.S. §§ 761, 762.

Rule 3.3. Contents of All Pleadings; General and Specific Averments

Note: Rule 3.3 has no counterpart in former Orphans’ Court Rules, but is derived
from Pa.R.C.P. No. 206.1(c) and Pa.R.C.P. No. 1019.

The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.




Rule 3.4. Form of Petition; Exhibits; Consents; Signing and Verification

Note: Rule 3.4 is based upon former Rule 3.3 and Rule 3.4, but has been
modified to require averments for virtual representation under 20 Pa.C.S. §
751(6) generally and representation in “trust matters” pursuant to 20 Pa.C.S. §
7721 et seq. Another modification is the addition of subparagraph (d) that requires
petitioner’s counsel to sign the petition, or all of the petitioners to sign the
petition, if unrepresented, thereby subjecting these signatories to rules and
sanctions as provided in Pa.R.C.P. Nos. 1023.1 through 1023.4. (See Rule 3.12.)

The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.

Rule 3.5. Mode of Proceeding on Petition

Note: Subparagraphs (a) and (b) of Rule 3.5 are derived from former Rule 3.5.
The final sentence of subparagraph (a)(2) is identical to former Rule 3.7(h)(1); it
merely has been relocated to this section. Subparagraphs (c) and (d) of this Rule
have no counterpart in former Orphans’ Court Rules.

The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.

Explanatory Comment: Personal jurisdiction is conferred by statute in certain
circumstances. See e.g., 20 Pa. C.S. § 7712. A sheriff does not need to serve the
citation issued by the clerk; instead, any adult person may serve the citation and
file the proof of service in accordance with subparagraph (a)(7) of this Rule 3.5.
See 20 Pa.C.S. § 765. If a citation is not being issued with the petition, then the
petition must be endorsed with a notice to plead. See Rule 3.5(b) and Pa.R.C.P.
No. 1026. The court, by local rule or by order in a particular matter, may establish
a procedure for rules to show cause as provided in Pa.R.C.P. No. 206.4 et seq.

Rule 3.6. Pleadings Allowed After Petition

Note: Rule 3.6 has no counterpart in former Orphans’ Court Rules, but is based,
in part, on Pa.R.C.P. No. 1017.



The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.

Explanatory Comment: Any interested party may file a new petition bringing a new
issue or dispute before the court or seeking alternative relief in the same trust or
estate. Motions are permitted in Orphans’ Court Division, and this Rule 3.6 does
not prohibit or limit motions practice.

Rule 3.9. Preliminary Objections

Note: Rule 3.9 has no counterpart in former Orphans’ Court Rules, but is derived
from Pa.R.C.P. No. 1028.

The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.

Explanatory Comment: Preliminary objections raising an issue under
subparagraphs (b)(2), (b)(3), (b)(4), and in some instances (b)(1), may be
determined from the facts of record so that further evidence is not required. In
such situations, the court may summarily decide preliminary objections prior to
the filing of an answer.

Rule 3.10. Denials; Effect of Failure to Deny

Note: Rule 3.10 has no counterpart in former Orphans’ Court Rules, but is
derived from Pa.R.C.P. No. 1029.

The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.

Explanatory Comment: Reliance on subparagraph (c) does not excuse a failure to
admit or deny a factual allegation when it is clear that the respondent must know
whether a particular allegation is true or false. Cf.Cercone v. Cercone, 386 A.2d 1, 4
(Pa. Super. 1978).

Rule 3.11. Answer with New Matter



Note: Rule 3.11 has no counterpart in former Orphans’ Court Rules, but is
derived from Pa.R.C.P. No. 1030.

The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.

Rule 3.14. Amendment

Note: Rule 3.14 has no counterpart in former Orphans’ Court Rules, but is
derived from Pa.R.C.P. No. 1033.

The filings required by this rule are subject to the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts. See Rule 1.99.

Explanatory Comment: Rule 3.9(d)(1) provides for amending a pleading after the
filing of preliminary objections.



